PROCEDURAL SAFEGUARDS NOTICE
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I. GENERAL INFORMATION

A. WHO IS A PARENT? (34 CFR §300.30)

THIS SECTION DESCRIBES WHO IS ABLE TO ACT AS A PARENT FOR PURPOSES OF SPECIAL EDUCATION
DECISION MAKING.

A parent is a biological or adoptive parents of a child; a foster parent; a guardian generally authorized to act
as the child’s parent, or authorized to make educational decision for the child; an individual acting in the
place of a biological or adoptive parent (including a grandparent, stepparent, or other relative) with whom
the child lives, or an individual who is legally responsible for the child’s welfare; or a surrogate parent.
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The LEA will not be considered in violation of the requirement to make FAPE available to the
child because of the failure to provide the child with further special education and related
services;

The LEA is not required to amend the child’s educational records to remove any references to
the child’s receipt of special education and related services because of the revocation of
consent.

The LEA is not required to convene an IEP team meeting or develop and IEP for the child for
further provision of special education and related services.

F. WHEN IS PARENTAL CONSENT NEEDED?

1. Initial Evaluations (34 CFR §300.300)

a.

General Rule: Consent for initial evaluation

Your LEA cannot conduct an initial evaluation of your child to determine whether your child is
eligible under Part B of the IDEA to receive special education and related services without
first providing you with prior written notice of the proposed action and without obtaining
your consent as described under the heading Parental Consent.

Your LEA must make reasonable efforts to obtain your informed consent for an initial
evaluation to decide whether your child is a child with a disability. Your consent for initial
evaluation does not mean that you have also given your consent for the LEA to start providing
special education and related services to your child. If your child is enrolled in public school
or you are seeking to enroll your child in a public school and you have refused to provide
consent or failed to respond to a request to provide consent for an initial evaluation, your
LEA may, but is not required to, seek to conduct an initial evaluation of your child by utilizing
the Act’s mediation or due process complaint, resolution meeting, and impartial due process
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a) If you request an IEE of your child at public expense, your LEA must, without
unnecessary delay, either: (a) File a due process complaint to request a
hearing to show that its evaluation of your child is appropriate; or (b) Provide
an IEE at public expense, unless the LEA demonstrates in a hearing that the
evaluation of your child that you obtained did not meet the LEA’s criteria.

b) If your LEA requests a hearing and the final decision is that your LEA’s
evaluation of your child is appropriate, you still have the right to an IEE, but
not at public expense.

c) If you request an IEE of your child, the LEA may ask why you object to the
evaluation of your child obtained by your LEA. However, your LEA may not
require an explanation and may not unreasonably delay either providing the
IEE of your child at public expense or filing a due process complaint to
request a due process hearing to defend the LEA’s evaluation of your child.

d) You are entitled to only one IEE of your child at public expense each time
your LEA conducts an evaluation of your child with which you disagree.

e) LEA criteria
If an IEE is at public expense, the criteria under which the evaluation is
obtained, including the location of the evaluation and the qualifications of
the examiner, must be the same as the criteria that the LEA uses when it
initiates an evaluation (to the extent those criteria are consistent with your
right to an IEE).

Except for the criteria described above, a LEA may not impose conditions or
timelines related to obtaining an IEE at public expense.
b. Parent-initiated evaluations
If you obtain an IEE of your child at public expense or you share with the LEA an evaluation of
your child that you obtained at private expense:

1) Your LEA must consider the results of the evaluation of your child, if it meets the
LEA’s criteria for IEEs, in any decision made with respect to the provision of FAPE to
your child; and

2) You or your LEA may present the evaluation as evidence at a due process hearing
regarding your child.

c. Requests for evaluations by hearing officers
If a hearing officer requests an IEE of your child as part of a due process hearing, the cost of
the evaluation must be at public expense.
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[I. CONFIDENTIALITY INFORMATION

A. WHO HAS ACCESS TO CONFIDENTIAL INFORMATION RELATED TO MY CHILD? (34 CFR 8300.611)

1. Related to the confidentiality of information, the following definitions apply:
a. Destruction
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A participating agency may not charge a fee to search for or to retrieve information under Part B of
the IDEA.

Amendment of Records at Parent’s Request (34 CFR §300.618)

If you believe that information in the education records regarding your child collected, maintained,
or used under Part B of the IDEA is inaccurate, misleading, or violates the privacy or other rights of
your child, you may request the participating agency that maintains the information to change the
information.

The participating agency must decide whether to change the information in accordance with your
request within a reasonable period of time of receipt of your request.

If the participating agency refuses to change the information in accordance with your request, it must
inform you of the refusal and advise you of the right to a hearing for this purpose.

Opportunity for a Records Hearing (34 CFR 8300.619)

The LEA must, on request, provide you an opportunity for a hearing to challenge information in
education records regarding your child to ensure that it is not inaccurate, misleading, or otherwise in
violation of the privacy or other rights of your child.

a.

Hearing Procedures (34 CFR §300.621)

A hearing to challenge information in education records must be conducted according to the
following procedures for such hearings under the Family Educational Rights and Privacy Act of
1974, 20 U.S.C. Section 1233g (FERPA):

1) The educational agency or institution shall hold the hearing within a reasonable time
after it has received the request for the hearing from the parent or eligible student.

2) The educational agency or institution shall give the parent or eligible student notice
of the date, time, and place, reasonable in advance of the hearing.

3) The hearing may be conducted by any individual, including an official of the
educational agency or institution who does not have a direct interest in the outcome
of the hearing.

4) The educational agency or institution shall give the parent or eligible student a full
and fair opportunity to present evidence to challenge the content of the student’s
education records on the grounds that the information contained in the education
records is inaccurate, misleading, or in violation of the privacy rights of the student.
The parent or eligible student may, at their own expense, be assisted or represented
by one or more individuals of his or her own choice, including an attorney.

5) The educational agency or institution shall make its decision in writing within a
reasonable period of time after the hearing.

6) The decision must be based solely on the evidence presented at the hearing, and
must include a summary of the evidence and the reasons for the decision.

Result of Hearing (34 CFR §300.620)

If, as a result of the hearing, the participating agency decides that the information is
inaccurate, misleading, or otherwise in violation of the privacy or other rights of the child, it
must change the information accordingly and inform you in writing. If, as a result of the
hearing, the participating agency decides that the information is not inaccurate, misleading,
or otherwise in violation of the privacy or other rights of your child, you may place in the
records that it maintains on your child a statement commenting on the information or
providing any reasons you disagree with the decision of the participating agency.

Such an explanation placed in the records of your child must:

1. Be maintained by the participating agency as part of the records of your child as
long as the record or contested portion is maintained by the participating agency;
and

2. If the participating agency discloses the records of your child or the challenged
portion to any party, the explanation must also be disclosed to that party.

Safeguards (34 CFR §300.623)
Each participating agency must protect the confidentiality of personally identifiable
information at collection, storage, disclosure, and destruction stages.
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Ill. STATE COMPLAINT PROCEDURES (34 CFR §8300.151-153)

A. DIFFERENCE BETWEEN DUE PROCESS HEARING COMPLAINT AND STATE COMPLAINT PROCEDURES

The regulations for Part B of IDEA set forth separate procedures for State complaints and for due process
complaints and hearings. As explained below, any individual or organization may file a State complaint
alleging a violation of any Part B requirement by a LEA, the State Educational Agency, or any other public
agency. Only you or a LEA may file a due process complaint on any matter relating to a proposal or a
refusal to initiate or change the identification, evaluation or educational placement of a child with a
disability, or the provision of FAPE to the child. While staff of the State Educational Agency generally
must resolve a State complaint within a 60-calendar day timeline, unless the timeline is properly
extended, an impartial due process hearing officer must hear a due process complaint (if not resoled
through a resolution meeting or through mediation) and issue a written decision within 45-calendar days
after the end of the resolution period, as described in this document under the heading Resolution
Process, unless the hearing officer grants a specific extension of the timeline at your request or the LEA’s
request. The state complaint or due process complaint, resolution and hearing procedures are described
more fully below.

B. HOW CAN | FILE A STATE COMPLAINT? (34 CFR §300.153)

An organization or individual may file a signed written State complaint.
The State complaint must include:
1. A statement that a LEA or other public agency has violated a requirement of Part B of the IDEA or
its regulations;
2. The facts on which the statement is based;
3. The signature and contact information for the complainant; and
4. If alleging violations regarding a specific child, the name of the child and address of the residence
of the child;
5. The name of the school the child is attending;
6. In the case of a homeless child or youth, available contact information for the child, and the
name of the school the child is attending;
7. A description of the nature of the problem of the child, including facts relating to the problem;
and
8. A proposed resolution of the problem to the extent known and available to the party filing the
complaint at the time the complaint is filed.
The complaint must allege a violation that occurred not more than one year prior to the date that the
complaint is received as described under the heading Adoption of o7
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2)

3)

4)

proposal to resolve the complaint; and (b) an opportunity for a parent who
has filed a complaint and the agency to agree voluntarily to engage in
mediation

4. Review all relevant information and make an independent determination as
to whether the LEA or other public agency is violating a requirement of Part B
of the IDEA; and

5. Issue a written decision to the complainant that address each allegation in
the complaint and contains: (a) findings of fact and conclusions; and (b) the
reasons for the State Educational Agency’s final decision.

Time extension; final decision; implementation

a) An extension of the 60 calendar day timeline may be granted only if: (a)
exceptional circumstances exist with respect to a particular State complaint;
or (b) the parent and the LEA or other public agency involved voluntarily
agree to extend the time to resolve the matter through mediation or
alternative means of dispute resolution, if available in the State.

b) The State Educational Agency’s final decision shall contain effective
implementation procedures, if needed, including: (a) technical assistance
activities; (b) negotiations; and (c) corrective actions to achieve compliance.

Remedies for denial of appropriate services
In resolving a State complaint in which the State Educational Agency has found a
failure to provide appropriate services, the State Educational Agency must address:

a) The failure to provide appropriate services, including corrective action
appropriate to address the needs of the child; and

b) Appropriate future provision of services for all children with disabilities.

State complaints and due process hearings

If a written State complaint is received that is also the subject of a due process
hearing as described below under the hearing Filing a Due Process Complaint, or the
State complaint contains multiple issues of which one or more are part of such a
hearing, the State must set aside the State complaint, or any part of the State
complaint that is being address in the due process hearing until the hearing is over.
Any issue in the State complaint that is not a part of the due process hearing must be
resolved using the time limit and procedures described above. If an issue raised in a
State complaint has previously been decided in a due process hearing involving the
same parties (you and the LEA), then the due process hearing decision is binding on
that issue and the State Educational Agency must inform the complainant that the
decision is binding.

A complaint alleging a LEA’s or other public agency’s failure to implement a due

process hearing decision must be resolved by the State Educational Agency according
to the above described procedures.
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efforts and documenting such efforts, the LEA is not able to obtain your participation in the
resolution meeting, the LEA may, at the end of the 30-calendar day resolution period, request that a
hearing officer dismiss your due process complaint. Documentation of such efforts must include a
record of the LEA’s attempts to arrange a mutually agreed upon time and place, such as:

1. Detailed records of telephone calls made or attempted and the results of those calls;

2. Copies of correspondence sent to you and any responses received; and

3. Detailed records of visits made to your home or place of employment and the results of those

visits.

If the LEA fails to hold the resolution meeting within 15 calendar days of receiving notice of your due
process complaint or fails to participate in the resolution meeting, you may ask a hearing officer to
order that the 45-calendar day due process hearing timeline begin.
Adjustments to the 30-calendar day resolution period
If you and the LEA agree in writing to waive the resolution meeting, then the 45-calendar day
timeline for the due process hearing starts the next day.

After the start of mediation or the resolution meeting and before the end of the 30-calendar day
resolution period, if you and the LEA agree in writing that no agreement is possible, then the 45-
calendar day timeline for the due process hearing starts the next day.

If you and the LEA agree to use the mediation process, at the end of the 30-calendar day resolution
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V. HEARINGS ON DUE PROCESS COMPLAINTS

A. IMPARTIAL DUE PROCESS HEARING (34 CFR §300.511)

1. General
Whenever a due process complaint is filed, you or the LEA involved in the dispute must have an
opportunity for an impartial due process hearing, as described in the Due Process Complaint and
Resolution Process sections. In Pennsylvania, the due process system is administered by the Office
for Dispute Resolution (ODR). (listed under Resources)

2. Impartial hearing officer
At a minimum, a hearing officer:

a. Must not be an employee of the State Educational Agency or the LEA that is involved in the
education or care of the child. However, a person is not an employee of the agency solely
because he/she is paid by the agency to serve as a hearing officer;

b. Must not have a personal or professional interest that conflicts with the hearing officer’s
objectivity in the hearing;

c. Must be knowledgeable and understand the provisions of the IDEA, and Federal and State
regulations pertaining to the IDEA, and legal interpretations of the IDEA by Federal and State
courts; and

d. Must have the knowledge and ability to conduct hearings, and to make and write decisions,
consistent with appropriate, standard legal practice.

Each SEA must keep a list of those persons who serve as hearing officers that includes a statement of
the qualifications of each hearing officer.
3. Subject matter of due process hearing
The party (you or the LEA) that requests the due process hearing may not raise issues at the due
process hearing that were not addressed in the due process complaint, unless the other party agrees.
4. Timeline for requesting a hearing

a. Time Limitations
You or the LEA must request an impartial hearing on a due process complaint within two
years of the date you or the LEA knew or should have known about the issue addressed in
the complaint. The due process complaint must allege a violation that occurred not more
than two years before the date you or the LEA knew and should have known about the
alleged action that forms the basis of the due process complaint.

Exceptions to the timeline
The above timeline does not apply to you if you could not file a due process complaint
because:
1. The LEA specifically misrepresented that it had resolved the problem or issue that
you are raising in your complaint; or
2. The LEA withheld information from you that it was required to provide to you under
Part B of the IDEA.

B. HEARING RIGHTS (34 CFR §300.512)

1. General
Any party to a due process hearing (including a hearing relating to disciplinary procedures) or an
appeal, as described under the sub-heading
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2. Additional disclosure of information
At least 5 business days prior to a due process hearing, you and the LEA must disclose to all other
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2. Extensions of Time
A hearing or reviewing officer may grant specific extensions of time beyond the periods described

above (45 calendar days for a hearing decision and 30 calendar days for a review decision) if you or
the LEA make a request for a specific extension of the timeline. Each hearing involving oral
arguments must be conducted at a time and place that is reasonably convenient to you or your child.

F. CIVIL ACTIONS, INCLUDING THE TIME PERIOD IN WHICH TO FILE THOSE ACTIONS (34 CFR §300.516)

1. General
Any party (you or the LEA) who does not agree with the findings and decision in the SEA’s decision has

the right to bring a civil action with respect to the matter that was t
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2. Reasonable Fees
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VIII. WHAT IF MY CHILD IS EXCLUDED FROM SCHOOL BECAUSE OF DISCIPLINE ISSUES?

THIS SECTION OUTLI
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After a child with a disability has been removed from his or her current placement for 10 school days
during one school year, or if current removal is for 10 consecutive school days or less, and if the
removal is not a change of placement (see definition below), then school personnel, in consultation
with at least one of the child’s teachers, determine the extent to which services are needed to
enable the child to continue to participate in the general education curriculum, although in another
setting, and to progress toward meeting the goals set out in the child’s IEP.

If the removal is a change of placement (see definition below), the child’s IEP Team determines the
appropriate services to enable the child to continue to participate in the general education
curriculum, although in another setting, and to progress toward meeting the goals set out in the
child’s IEP.
Manifestation determination
Within 10 school days of any decision to change the placement of a child with a disability because
of a violation of a code of student conduct (except for a removal that does not constitute a
change in educational placement i.e., is for 10 consecutive school days or less and not a change of
placement), the LEA, the parent, and relevant members of the IEP Team (as determined by the
parent and the LEA) must review all relevant information in the student’s file, including the
child’s IEP, any teacher observations, and any relevant information provided by the parents to
determine:
a. If the conduct in question was caused by, or had a direct and substantial relationship to, the
child’s disability; or
b. If the conduct in question was the direct result of the LEA’s failure to implement the child’s
IEP.

If the LEA, the parent, and relevant members of the child’s IEP Team determine that either of those
conditions was met, the conduct must be determined to be a manifestation of the child’s disability.

If the LEA, the parent, and relevant members of the child’s IEP Team determine that the conduct in
guestion was the direct result of the LEA’s failure to implement the IEP, the LEA must take

January 6, 2011






23

Whenever a parent or a LEA files a due process complaint to request such a hearing, a hearing must
be held that meets the requirements described under the headings Due Process Complaint
Procedures, Hearings on Due Process Complaints, except as follows:

1. The SEA must arrange for an expedited due process hearing, which must occur within 20
school days of the date the hearing is filed and must resulting a determination within 10
school days after the hearing.

2. Unless the parents and the LEA agree in writing to waive the meeting, or agree to use
mediation, a resolution meeting must occur within 7 calendar days of receiving notice of the
due process complaint. The hearing may proceed unless the matter has been resolved to the
satisfaction of both parties within 15 calendar days of receipt of the due process complaint.

A party may appeal the decision in an expedited due process hearing in the same way as they may for
decisions in other due process hearings (see Appeals, above).

PLACEMENT DURING APPEALS (34 CFR §300.533)

When, as described above, the parent or LEA has filed a due process complaint related to disciplinary
matters, the child must (unless the parent and the State Educational Agency or LEA agree otherwise)
remain in the interim alternative educational setting pending the decision of the hearing officer, or until
the expiration of the time period of removal as provided for and described under the heading Authority
of School Personnel, whichever occurs first.

Special Rules for Students with Mental Retardation

The disciplinary removal of a child with mental retardation attending either a LEA or a charter and cyber
charter school for any amount of time is considered a change in placement under 22 Pa. Code Sec. 14.143
and requires NOREP/prior written notice (if the disciplinary event does not involve drugs, weapons and/or
serious bodily injury). A removal from school is not a change in placement for a child who is identified
with mental retardation when the disciplinary event involves weapons, drugs, and/or serious bodily
injury.

According to certain assurances the Commonwealth entered into related to the PARC consent decree, an
LEA may suspend on a limited basis a student with mental retardation who presents a danger to himself
or others upon application and approval by the Bureau of Special Education and only to the extent that a
student with a disability other than mental retardation could be suspended.

PROTECTIONS FOR CHILDREN NOT YET ELIGIBLE FOR SPECIAL EDUCATION AND RELATED SERVICES (34
CFR §300.534)

1. General
If a child has not been determined eligible for special education and related services and violates a
code of student conduct, but the LEA had knowledge (as determined below) before the behavior that
brought about the disciplinary action occurred, that the child was a child with a disability, then the
child may assert any of the protections described in this notice.

2. Basis of knowledge for disciplinary matters
A LEA must be deemed to have knowledge that a child is a child with a disability if, before the
behavior that brought about the disciplinary action occurred:

a. The parent of the child expressed concern in writing that the child is in need of special
education and related services to supervisory or administrative personnel of appropriate
educational agency, or a teacher of the child;

b. The parent request an evaluation related to eligibility for special education and related
services under Part B of the IDEA; or

c. The child’s teacher, or other LEA personnel expressed specific concerns about a pattern of
behavior demonstrated by the child directly to the LEA’s director of special education or to
other supervisory personnel of the LEA.
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3. Exception
A LEA would not be deemed to have such knowledge if:
a. The child’s parent has not allowed an evaluation of the child or refused special education
services; or
b. The child has been evaluated and determined to not be a child with a disability under Part B
of the IDEA.

4. Conditions that apply if there is no basis of knowledge
If prior to taking disciplinary measures against the child, a LEA does not have knowledge that a child
is a child with a disability, as described above under the sub-headings Basis of knowledge for
disciplinary matters and Exception, the child may be subjected to the disciplinary measures that
are applied to children without disabilities who engaged in comparable behaviors.
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EQUITABLE PARTICIPATION (34 CFR 8300.138)

It is Pennsylvania Department of Education policy that the Intermediate Unit (IU) must locate, identify,
and evaluate all children with disabilities who are enrolled by their parents in private, including religious,
elementary schools and secondary schools located within IU service area.

In circumstances when parents place their children in private schools, when FAPE is not an issue, the IUs
must make provision, to the extent consistent with the number and location of children with disabilities
who are enrolled by their parents in private schools, located in IU service area, for the participation of
those children in the program assisted or carried out under the IU plan, by providing them with special
education and related services, including direct services determined in accordance with regard to
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APPENDIX A

RESOURCES

THE ARC OF PENNSYLVANIA
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http://www.thearcpa.org/�
http://www.drnpa.org/�
http://www.huneinc.org/�
http://www.mentorparent.org/�
http://odr.pattan.net/�
http://www.pealcenter.org/�
http://www.parentednet.org/�
http://www.pabar.org/�
http://www.pattan.net/�
http://www.pilcop.org/�













Please MAIL or FAX a copy of this form to the opposing side and to the Office for Dispute Resolution:

Office for Dispute Resolution
6340 Flank Drive
Harrisburg, PA 17112-2764
Phones:
717-541-4960
800-222-3353 (PA only)
800-654-5984 (TTY)
717-657-5983 (Fax)

You will be contacted by a Case Manager from ODR upon receipt of this Due Process Complaint Notice.

Additional information about due process is available by accessing the website at odr.pattan.net and the

Special Education Dispute Resolution Manual.

Parents may also contact the Special Education ConsultLine, a Parent Help Line, for information on

procedural safeguards and due process: 800-879-2301.
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